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BRADEN, Judge

Justice Holmes observed,“[W]hen people make contracts, they usualy contemplate the
performance rather than the breach.” OLiveER WENDELL HoLMES, THE CoMMON LAaw 302 (1881).
Accordingly, when a breach does occur, the law dlows the courts to award damages to encourage
promisees to rely on promisors and thereby dhift reasonable business risks to the party promising
performance.

Our system of contract remedies is not directed at compulsion of
promisors to prevent breach; itisaimed, instead, at relief to promisees
to redress breach. Its preoccupation is not with the question: how can
promisors be madeto keep their promises? Its concern is withadifferent
question: how can people be encouraged to deal with those who make
promises?

E. ALLAN FARNSWORTH, FARNSWORTH ON CONTRACTS (“FARNSWORTH") a § 12.1 (3d ed. 2004).

The Supreme Court answered that question in United Sates v. Wingtar, 518 U.S. 839, 881
(1996) explaining thet, “ The contracts [in this case] have beenread as soldly risk-shifting agreements and
respondents seek nothing morethanthe benefit of promises by the Government to ensurethemagang any
losses arising from future regulatory change.” Accordingly, the Supreme Court emphaticaly stated:
“[W]e. .. rgect the suggestionthat the Government may smply shift costs of legidationonto its contractual
partnerswho are adversdly affected by the change in the law, when the Government has assumed the risk
of such change” Id. at 883.

The United States Court of Federal Clams concurs. The Federal Home Loan Bank Board
(“FHLBB") and the Federal Savings and Loan Insurance Corporation (“FSLIC”), (collectively hereinafter
referred to as “the Government”), having assumed the contractud risk of a breach caused by regulatory
change, in this case, isliable for damages to protect plaintiffs reliance interest for the reasons discussed
herein. See RESTATEMENT (SECOND) OF CONTRACTS (1981) (“RESTATEMENT”) at 88 158(2), 272(2)
(providing that a court may “ grant relief on suchterms asjustice requiresinduding protection of the parties
reliance interedts.”).



RELEVANT FACTS!

On August 21, 1986, the FHLBB declared Citizens Federa Savings and Loan Association of
Cleveland, Ohio (“Citizens’), afederdly chartered, FSLI1C-insured thrift inditution, insolvent. SeeP. App
on Liability a 14-25. Citizens assets were estimated at $430 million with $520 million in lidbilities. See
Def. App. onDamagesl| at 74. FSLIC estimated that aliquidation of Citizenswould cost the Government
$131 million. 1d. at 385-86. Thesameday, the FHLBB aso declared Dollar Savings Bank of Columbus,
Ohio (“Dallar”), an Ohio chartered FSLIC-insured mutud savings bank, insolvent. See Fl. App. on
Liability at 14-25. Dollar’s assets were estimated at $335 millionwith$375 millioninligbilities See Def.
App. on Damages |1 a 74. The FSLIC estimated that aliquidationof Dollar would cost the Government
$52.5 million. Id. at 386.

Transohio Savings Bank, FSB (“ Transohio Savings’) wasafederdly chartered stock savings and
loanassociationinsured by FSLIC. See . App. onLiabilityat 26-203. Transohio Savingswascontrolled
by American Capitd Corporation (“*AMCAP’), through its wholly owned subsdiary, First Globa
Investors, Inc., which owned 50.8 percent of the common stock of Transohio Financial Corporation
(“TFC”), which in turn owned 100 percent of the stock of Transohio Savings. See Pl. App. on Damages
at 518. On June 30, 1985, Transohio Savings had $2.9 billion in assets, shareholder equity of $101.4
million, and was the largest savings indtitution in Ohio, based on totd assets. See Pl. App. on Liability &
152.

On or about May 2, 1986, AMCAP s 1985 Annual Report was filed reporting:

! See American Capital Corp. v. United Sates, 58 Fed. Cl. 398 (2003) (“American Capital
1”). Other relevant factsrecited hereinwere derived from the following portions of the record: Plaintiffs
October 10, 2000 Appendix on Ligbility (“M. App. on Ligbility”); Plaintiffs August 31, 2001 Appendix
on Damages (“Pl. App. on Damages’); Defendant’s December 18, 2000 Appendix on Lighility (“Def.
App. onLidhility”); Defendant’sNovember 30, 2001 Appendix on Damages (“ Def. App. on Damages’);
Defendant’ sJune 5, 2003 Appendix on Damages (“Def. App. on Damages I1”); and Plaintiffs February
13, 2004 Post-Hearing Appendix (“Pl. P. H. App.”).
Citations to other referenceshereininclude: Federal Deposit Insurance Corporation’s March 25,
1997 Complaint (“FDIC Compl.”); Flantiffs August31, 2001 Motionfor Partial Summary Judgment With
Respect to Damages (“A. Mot. P. S. J."); Defendant’s November 30, 2001 Response in Opposition
(“Def. Resp.”); Rantiff Federal Deposit Insurance Corporation’s November 30, 2001 Motionfor Partial
Summary Judgment and Opposition to Shareholders Motionfor Partia Summary Judgment on Damages
(“FDIC Mat. P. S. J. on Damages’); Plaintiffs February 8, 2002 Combined Reply (“Pl. Com. Reply”);
Defendant’ s January 5, 2004 Cross-M otionfor Summary Judgment Upon Plantiffs Clamsfor Regtitution
(“Dd. Cross-Mot.”); Hantiffs February 13, 2004 Post-Hearing Brief (“Pl. P.H. Brigf”); Defendant’s
February 13, 2004 Response to Court Order Dated January 13, 2004 (“Def. P.H. Brief”); Plaintiff’'s
Supplementa Post-Hearing Brief of Plaintiff-Intervenor Federal Deposit Insurance Corporation Pursuant
to Court’s Order of January 13, 2004 (“FDIC P.H. Brief”).
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InJune 1985, the Company received net proceeds of goproximatey $75
million through the issuance of Units consisting of an aggregate of $80
million principa amount of Notes and 14,960,000 Warrants in a public
offering. . . . Asacondition to incurring the indebtedness relating to the
Units offering, the Company agreed not to use the proceeds of the
Units offering without the approval of the [FHLBB]. The Company
invested $20 million of the proceeds of the Units offering in 13%
Convertible Subordinated Notes of Transohio. The Company intends
to invest approximately $45 million of the remaining proceeds in
subordinated notes and additional Transohio common stock to be
issued in connection with a proposed rights offering by Transohio.

M. App. on Damages at 537 (emphasis added).

On May 30, 1986, the FHLBB Office of Supervisory Agent in Cincinnati provided the FHLBB
Assgant Director for Regiond Operations in Washington, D.C. with an anadyss of the proposed
acquigtion of Citizens and Dollar by AMCAP and TFC (hereinafter “plaintiffs’) and related companies.
See M. App. on Liabilityat 302-11. Approva of the proposed acquisition was recommended, but it was
suggested the FHLBB' s gpprova be made contingent upon severd conditions being fulfilled, first among
which was “[Plaintiffs] shdl stipulate to the FSLIC that it will cause the net worth of the surviving insured
inditutionto be maintained at aleve cong stent withthe requirements of Section563.13(b) of the Rulesand
Regulations for Insurance of Accounts,? as now or heredfter in effect, and, as necessary, will infuse
sufficient additional equity capital, in a form satisfactory to the Supervisory Agent, to effect
compliance with such requirement.” Pl. App. on Liability at 310 (emphasis added).

On June 19, 1986, the FHLBB again was advised of plaintiffs intent to provide $45 millionto
Transohio Savings from a Transohio Rights Offering, which was planned to be in place at the time the
requisite regulatory approvals were completed, but prior to the closing of the Transohio merger with
Citizensand Dollar. See Fl. App. on Damages at 641; M. P. H. App. at 857-58 (Exhibit 6 to Aug. 23,
2000 Dep. of Lawrence B. Muldoon, FHLBB Supervisory Agent—June 19, 1986 letter from Jack D.
Burgtein, CEO of TFC to Laurence Muldoon). Mr. Muldoon’s deposition testimony and the June 19,
1986 | etter indicate that there had been extensve prior communications between plaintiffs and the FHLBB
about the terms of the proposed $45 million “ Transohio Rights Offering,” prior to June 19, 1986, and that
TFC was frudtrated by the pace of regulatory review and how it was adversely impacting implementation
of the Citizeng/Ddllar closing and therights offering. See M. P. H. App. at 857-58. Because of theimport
of this document to the court’ srulings, TFC's CEO' s | etter to the FHLBB is set forthhereininitsentirety:

2 See 12 C.F. R. §563.13(b) (1986).



June 19, 1986

Mr. Lawrence B. Muldoon

Federd Home Loan Bank of Cincinnati
2000 Atrium 11

221 East Fourth Street

Cincinnati, Ohio 45201

Dear Lary:

| would liketo take the opportunity to summarize the impact that the delay
of the Transohio Rights Offering has had on our companies. As you
know, American Capital designed this financing to supplement the
cgpitdization of Transohio. While the coupon cost was reatively
paatable, thetota cogt after taking into account the warrants given was
in excess of 16% to American Capita. We have been required by the
approval order to keep the proceeds from the unit offering invested
in short term U.S. Gover nment funds during atime when interest rates
have falen over four hundred basis points. Inconnectionwith the Rights
Offering, we had anticipated ayidd to American Capital of gpproximately
15% through a combination of coupon yield together with the impact of
the additiond equity in Transohio’searnings. Instead, our average return
on these fundsiis currently around 6.5% and accordingly, the income loss
to American Capitd isin excess of $3 million on an annudized besis.

Of greater cost to American Capita has been the change in Transohio's
stock price during the period. We believethat investor recognition of
American Capital’s support, including an intention to commit $45
million of additional capital in Transohio has been a direct
contributor to a rise in stock prices from the approximate $12 per
share level at the time the Rights Offering was proposed to the
current trading price in the $17 range. Therefore less stock will be
avalable to American Capitd which has resulted in a direct loss of
$14,000,000 (which, sinceit relatesto stock vaues, would represent no
cost to Transohio).

Secondly, at the American Capitd level we have worked very hard and
have been very successful in maintaining a high prafile in the investment
community and we view American Capital as a conduit for additional
cgpita funding into the thrift industry. This could have profound benefits
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for not only Transohio but other thriftsin need of capitd and should be a
verypostivestuation. However, itisnecessary for usto demonstrate that
the regulatory process is managesgble and supportive of these activities to
continue to maintain investor interest. If investors perceive the ability to
deploy funds in a stisfactory manner is uncertain, such fundswill not be
available either to American Capita or the indudtry in generd.

At the Transohio leve there are some further very specific costs to the
delays. We bdlieve, as | think the Federd Home Loan Bank system in
genera believes, that capitdization isintegrd to the long term success of
any finandd inditution. Along these lines, the capitd contribution to
Transohio Savings contemplated by the Rights Offering would put our
organizationina favorable positionto respond if the proposed regulations
to increase capital requirements are enacted. Our position has been to
maintain cgpitd levelsin excess of regulatory minimums in order to dlow
usto take operating hitswhichenable restructuring, deal with interest rate
cycles, take advantage of acquidtion opportunities and achieve a
reasonable growth rate. Lack of capitd can result in undue risk and
ultimatdly falureto provide adequate financid servicesto the communities
involved.

In connection with the two pending acquisitions in which Transohio
isinvolved, we had contemplated that this Rights Offering would be
in place prior to closing. The asset increase in addition to our
restructuring objectives highlight this need.

One of the mogt attractive features of our Rights Offering isthat it endbles
Transohio Savings to raise capita at interest rates significantly below
market rates due to the equity inducement provided by the parent.
Therefore, Transohio Savings would receive funds with a 12% coupon
whenmarket rates at the time were 15% (the Bank Board was gpproving
numerous transactions at this cost level since dl thrifts nationwide were
experiencing this cost of capitd). While rates have since declined, the
pricing is Hill Sgnificantly better than market rates for subordinated debt.

Larry, | have tried to touch on not only the individuad problemswhichhave
arisen due to the Rights Offering dday's but the pervasive implications that
thiskind of experience can have. It is our desire to make a contribution
to Transohio and the thrift industry and to improve the safety and
soundness of the system. Unfortunately, the result has been the opposite
in that we have been faced with negative economic consequences, have
had to deal with uncertainty in reporting to our managers, directors, and
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potentia investors, and signals that have been received have not been
positive.

| appreciate your persona efforts to get this matter resolved and | am
confident that it can be overcome.

Very truly yours,
Jack D. Burgtein
Pl. P.H. App. a 857-58 (emphasis added).

By June 1986, Transohio Savings had increased itstotal assetsto $3.5 hillionand had a regulatory
net worth of 3.5 percent. See Pl. App. on Liability at 333-34.

Although the precise date that the Transohio Rights Offering and amount thereof was first known
by the FHLBB cannot be ascertained from the appendix documents, it is clear that date was sometime in
1985, before the AMCAP s Units Offering took place. See Pl. P. H. App. at 807-58. The record aso
reflects that the FHLBB conditioned this offering throughan* approval order.” SeeP. P.H. App. at 857.
In any event, al of thistook place well over ayear before August 29, 1986, when the Transohio merger
with Citizens and Dollar findly was approved by the regulators — and, by whichtime the Government had
actua knowledge of and expected thet an additiona $45 millionin capital would be provided to effectuate
that transaction. See Pl. App. on Damages at 537, 641-44; see also Pl. P.H. App. at 727-28, 753-806
(evidencing that the 1985 AMCAP Annua Report was provided to the FSLIC on May 2, 1986 asan
exhibit to Plaintiffs ApplicationH-(e)3 concerningthe proposed Citizens/Dollar acquisition); Pl. P.H. App.
at 857-58.

On Augug 21, 1986, the FHLBB issued Resolution No. 86-864 conditiondly approving a
proposed Assistance Agreement between plaintiffs, Transohio Savings, and the FHLBB. See F. App. on
Liabilityat 14-23. At that time, Transohio had aregulatory net worth of $132.2 million onligbilitiesof $3.4
billion or gpproximately 3.85 percent, which was $29.1 million in excess of the regulatory requiremen.
SeeP. App. onLiabilityat 7 1 19 (Dec. 25, 2000 Aff. of Jack D. Burgtein, former Chairmanof Transohio
Savings, Chairman, President and CEO of TFC, and Presdent and CEO of AMCAP).

OnAugud 29, 1986, anAss stance Agreement wassigned by Transohio Savings, AMCAP, TFC,
and FSLIC, as a corporate instrumentality and agency of the United States. See Pl. App. on Liability a
228-92. The Assstance Agreement had severd key provisons: 1. Transohio Savings would merge with
Citizens and Dallar to formone entity to be known thereafter as Transohio Savings, 2. FSLIC would make
a $107.5 million cash contribution to the “new” Transohio Savings, 3. FSLIC agreed to indemnify
AMCAP, TFC, and Transohio Savings for certain dams and potential losses; 4. FSLIC agreed to
purchase 19 “problem loans,” representing approximately $41.5 million of Citizens assets at their book
vaue; 5. Transohio Savings would be alowed to book the $107.5 millionin FSL1C assistance asacapitd
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credit towards its regulatory net worth; 6. Transohio Savings would be alowed to amortize intangible
assets, i.e., goproximately $50 millionin supervisory goodwill over a25 year period using the straight line
method of depreciation; and 7. AMCAP and TFC agreed to maintain the net worth of Transohio Savings
at required regulatory leves and to a“ Dividend LimitationRedtriction.” Id.: Pl. App. on Liability & 6 117
(Burgtein Aff.).

In addition, after the dosing, the FHLBB issued a forbearance letter on September 10, 1986
promising that neither the FHLBB nor the FSLIC would foreclose on Transohio Savings in the event it
falled to meet regulatory net worthrequirementsfor afive-year period after Transohio Savings merged with
Citizeng/Dollar. See F. App. on Liability a 293-94. The condderation for this valuable promise made
after the Citizeng/Dallar acquistion closed is a matter to which the court will return.

On December 31, 1986, four months after the Citizens/Dollar merger was concluded, “[TFC]
issued 626,219 shares of common stock pursuant to a shareholder rights offering. In addition, [TFC]
issued 3,673,469 shares of common stock to [AMCARP] in a private placement transaction for an
aggregate purchase price of gpproximately $45 million, [derived from AMCAP s June 1985 issuance of
$80 million in subordinated notes, and subject to a prior FHLBB “approva order”]. Asaresult of these
two transactions, [ TFC] received net proceeds of $52 million, of which gpproximately $42 million was
contributed to Transohio Savings asadditiona equity capitdl.” Pl. App. on Damagesat 570-72 (Dec. 31,
1986 SEC Form 10-K for AMCAP at 23-25); PI. P. H. App. at 857-58. Withtheaddition of thisequity,
Transohio Savings' regulatory capita “ exceeded minimum regul atory requirements by gpproximeately $158
million at December 31, 1986, taking into account an amount of gpproximatdy $106 million which [was
to be] treated as regulatory capital pursuant to the terms of the financia assstance package entered into
with the FSLIC in connection with the acquisitions of Citizens and Dollar. On December 31, 1986,
[Transohio Savings] net worth, caculated on the bass of generdly accepted accounting principles
exceeded 3% of the liabilities by $31 million.” 1d. at 571.3

On September 30, 1989, Transohio Savings wasin good financid shape with $284.4 million of
regulatory capital on its books, of which $94.2 million was derived from the $107.5 million capital
contributionmade by FSLIC on August 29, 1986, and the inclusonof that amount as a capital contribution
towards Transohio Savings regulatory requirement. See Fl. App. on Liability at 8. (The $13.3 million
difference represents the amount of the capital contributionthat Transohio Savings amortized since August
21, 1986. Id.) OnDecember 7, 1989, the Financid Indtitutions ReformLaw, Recovery, and Enforcement
Act (“FIRREA") became effective and therafter Office of Thrift Supervison (“OTS’) no longer dlowed
Transohio Savings to amortize its remaining unamortized capital credit of approximately $94.2 millionto
meet core and risk-based regulatory requirements. Id. In addition, Transohio Savings could no longer

3 Asof December 31, 1986, the FHL BB required “a5% liquidity ratio. . . . [ Transohio Savings']
liquidityratiowas13.6%. . . [which] primarily reflectsthe recent highleves of |oanrepayments, cash
received in connection with the acquisitions of Citizens and Dallar and the investment of additional
available cashin liquid investments” Pl. App. on Damages at 572 (emphasis added).
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utilize any of the remaining $50 million in goodwill to meet FIRREA'’s regulaory requirements. Id.
Therefore, on December 7, 1989, Transohio Savings was in a position where its regulatory capital was
reduced overnight by dmost 50%, leaving it with only $144.2 million in regulatory capitd.

On January 18, 1991, the OTS natified Transohio Savings of its intent to impose an Individua
Minimum Capital Requirement (“IMCR”). See Transohio Sav. Bank v. Director, Office of Thrift
Supervision, 1991 WL 201178, *4 (D.D.C. 1991) (“Transohio”). OnMay 23, 1991, OTSissued afina
notice requiring Transohio Savings to increase its tangible capital by the greater of $100 million or an
amount that would increaseitstangible capita level to 4.5 percent of itstangible assets, however, Transohio
Savings was unable to meet the IMCR. See Fl. App. on Liability at 8. OnJuly 10, 1992, OTSissued an
order and saized Transohio Savings and its assets. See Transohio, at *4.

PROCEDURAL BACKGROUND INTHE
UNITED STATESCOURT OF FEDERAL CLAIMS

On Augud 8, 1995, plaintiffs filed an action in this court asserting both breach of contract and
takings clams. On March 25, 1997, the FDIC filed a complaint in intervention as the successor to the
rights of Transohio Savings, pursuant to its manegement responsibilities over the Federa Resolution
FundRTC (“FRF-RTC”). See FDIC Compl. The FDIC's complaint contained clams for: just
compensationunder the Fifth Amendment to the United States Congtitution; Due Process under the Fifth
Amendment; breach of contract; and frustration of purpose. Id. at 11 29-37.

On October 10, 2000, plantiffs filed a motion for partid summary judgment regarding the
Government’s aleged breach of two specific promises: “(1) to record [the gpproximatdy $50 millionin
supervisory] goodwill created by the transaction as an intangible, amortizing asset, and to count the
goodwill toward compliancewith Transohio regulatory capitd requirements; and (2) to record, asadirect
credit to Transohio’ s regulatory capitd, a$107.5 million cash contribution made by [FSLIC] in order to
partidly offset the massve net worth defict of the faling thrifts that Plaintiffs acquired.” Oct. 10, 2000
Haintiff’ s Motion for Summary Judgment on Liability at 2.

OnAugud 31, 2001, plaintiffs filed amotion for partid summary judgment regarding “the vaue of
their investment in Transohio [Savingg at the time of the Citizens/Dallar dedl under ether a reliance or
reditution theory.” Pl. Mot. P. S. J. on Damages at 20; see also id. a 20-26. In addition, plaintiffs
motionseeks summary judgment astoa$42 millioncapital “infusion” made on December 31, 1986, shortly
after the dlosing of the Citizeng/Dollar acquisition, as“reliancedamages.” 1d. at 27; seealsoid. at 27-31.
On Augugt 31, 2001, plaintiffs filed an gppendix of exhibitsin support of their motion. See F. App. on
Damagesat 466-696. Onthat date, plaintiffsaso filed Proposed Findings of Uncontroverted Facts, which
incorporated by referenceplantiffs Proposed Findings of Uncontroverted Facts, submitted with plaintiffs
October 10, 2000 motion for partiad summary judgment asto ligbility.

On November 30, 2001, the Government filed aresponse. See Def. Resp. On November 30,
2001, the Government aso submitted two volumes of appendices. See Def. App. on Damages 1-498.
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Inaddition, on that date, the Government filed a Statement of Genuine Issues, incorporating by reference
the Government’s December 18, 2000 Statement of Genuine Issues, submitted with its opposition to
plantiffs motion for partid summary judgment concerning ligbility. On February 15, 2002, plaintiffs filed
a"“Combined Reply” in support of their motion for partia summary judgment with respect to damages.

On August 15, 2003, this case was assigned fromthe Honorable L oren Smithto the undersigned
judge. On October 31, 2003, the court issued a memorandum opinion and order entering a judgment
granting plaintiffs October 10, 2000 motion asto ligaility. See American Capital I, 58 Fed. Cl. at 406-
09. OnNovember 17, 2003, the Government filed amotion for reconsideration. On December 19, 2003,
plaintiffs filed a response, together withthree additional exhibits. On January 23, 2004, defendant filed a

reply.

On December 16, 2003, the court held ord argument on the plaintiffs August 31, 2001 motion
for partia summary judgment asto damages, inwhichthe Government and FDIC participated. On January
13, 2004, the court issued an order alowing the parties and the FDIC the opportunity to address severd
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issues that the parties requested to brief further and/or arose during the ord argument.* On February 13,
2004, the parties and the FDIC filed post-hearing memoranda.

On January 5, 2004, the Government filed a cross-motionfor summary judgment upon plaintiffs
dams for reditution, together with a Statement of Genuine Facts In Support Thereof. On February 2,
2004, Plantiffs filed an opposition, together withtwo additiona exhibit documentsonthat same date. On
February 2, 2004, the FDIC dso filed an oppostion. On February 17, 2004, the Government filed a
reply. The substantive basesfor the cross-motion was presented by the Government at the December 16,
2003 ord argument. See Dec. 16, 2003 Transcript at 63-89.

“ The issues on which the court invited further briefing included:

(a) Whether shareholder plaintiffs may directly recover any or dl of the Thrift’ snet equity vduethat
the Thrift contributed, viamerger, to the Dallar and Citizens transaction - particularly shareholder plaintiffs
contentionthat whenthey caused Transohio Savings Bank (“Transohio”) to merge with Citizens and Dallar,
it was the economic lega equivaent of an out-of-pocket cash contribution by the sharehol ders, persondly,
equd to the amount of the Thrift's net equity.

(b) Whether, in light of recent Federal Circuit precedent concerning damagesdaimsin “Winstar-
related” cases, plantiffs may pursue their dam for recovery of the postive equity vaue of Transohio under
both regtitution and reliance theories.

(¢) Therdevanceof the fact that, ininterna memorandaprepared by the Federal Home L oanBank
Board, the shareholders net equity in Transohio was liged as $128.8 million at the time of the
CitizengDollar transaction.

(d) References in the record to the fact that the regulatory agencies knew, at the time of the
Citizeng/Dollar transaction, about plaintiffs plan to infuse $40 to $45 million into Transohio.

(€) How plaintiffs decided upon the amount of their 1986 capitd infusion into Transohio.

(f) Whether a shareholder of a corporation may assert reliance damage claims based upon its
alleged contribution of the equity vaue of the corporation to a transaction, given that a shareholder does
not possess an ownership interest in the property of a corporation but only an ownership interest in the
corporation’s stock, which plaintiff here did not contribute to the transaction.

(9) Whether the traditiona causation standard in breach of contract casesin this Circuit requires
the plaintiff to prove that the claimed damage resulted “inevitably and naturdly, not possibly nor even
probably” from the breach. Ramsey v. United States, 121 Ct. Cl. 426, 101 F. Supp. 353, 357 (1951)
(ating Myerlev. United States, 33 Ct. Cl. 1, 1800 WL 2024 (1897)).

(h) Whether plaintiff can shift the burden of proof onthe issue of causationin an breach of contract
action to the defendant by pursuing areliance damage clam.

(i) Whether a genuine issue of materid fact has beenrai sed that precludes summary judgment upon
plantiffs reiance damage daim.

American Capital Corp. v. United Sates, No. 95-523 (Fed. Cl. Jan. 13, 2004) (order regarding post
hearing briefs).
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This memorandum opinionfirg will address the meritsof the plaintiffs August 31, 2001 motionfor
partid summary judgment as to damages, induding the Government’s January 5, 2004 cross-motion
regarding restitution. The court then will address issues concerning the FDIC' s standing and the court’s
scheduling of afind evidentiary hearing on damages.

DISCUSSION
A. Jurigdiction.

The United States Court of Federal Claims is authorized under the Tucker Act, 28 U.S.C. 8
1491(a)(1) (2000), to render judgment and money damages on any daim againg the United States based
on the United States Congtitution, an Act of Congress, a regulation of an executive department, or an
express or implied contract with the United States. See United Satesv. Testan, 424 U.S. 392, 397-98
(1976). The United States Supreme Court, however, has clarified that the Tucker Act doesnot create any
substantive right for monetary damages. See United States v. Mitchell, 445 U.S. 535, 538 (1980).
Instead, a plantiff must identify and plead anindependent contractua relationship, condtitutiona provison,
federa statute, and/or executive agency regulation that provides a substantive right to money damagesfor
the court to have juridiction. See Kahn v. United States, 201 F.3d 1375, 1377 (Fed. Cir. 2000).
Pantiffs have properly plead a basisfor the court’ s jurisdiction in this case. See Pl. Amended Compl.

B. Standard For Decison On Summary Judgment.

If thereisno genuine issue asto any materid fact, the moving party is entitled to summary judgment
as amatter of lav. See RCFC 56(c); see also Winstar Corp. v. United States, 64 F.3d 1531, 1539
(Fed. Cir. 1995) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)).

A materid fact is one tha might Sgnificantly affect the outcome of the it under gpplicable law.
See Anderson, 477 U.S. at 247-48 (“Asto materidity, the substantive law will identify which facts are
materid. Only digputes over facts that might affect the outcome of the suit under the governing law will
properly preclude the entry of summary judgment. Factud disputesthat are irrdlevant or unnecessary will
not be counted. . . . That is, while the materidity determination rests on the substantive law, it is the
subgtantive law’ sidentificationof whichfactsare critica and whichfactsareirrdevant that governs.”). The
existence of “some dleged factud dispute between the parties will not defeat an otherwise properly
supported maotionfor summary judgment|.]” Id. Where the non-moving party only proffersevidencethat
is“merely colorable, or is not sgnificantly probative, summary judgment may be granted.” 1d. at 249-50
(citations omitted).

The party moving for summary judgment hasthe initid burden of demondtrating the absence of any
genuine issue of materid fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986) (holding the
movant must meet its burden “by ‘showing’ — that ispointing out to the [tria court] that thereisan absence
of evidence to support the nonmoving party’s case.”). The moving party may need only to support its
motion with “solely . . . the pleadings, depositions, answersto interrogatories, and admissonsonfile” 1d.
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at 324. If the moving party carries its burden to demonstrate an absence of any genuine issue of materia
fact, thenthe burden of proof shiftsto the non-moving party to show a genuine factua dispute exists. See
Sweats Fashions, Inc. v. Pannill Knitting Co., Inc., 833 F.2d 1560, 1563 (Fed. Cir. 1987). Anissue
isgenuine only if it might prompt a reasonable fact-finder to resolve afactua matter in favor of the non-
moving party. 1d. at 1562-63.

The court is required to resolve any doubts about factual issuesin favor of the non-moving party.
See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1987). In addition, al
presumptions and reasonable inferences must be resolved infavor of the non-moving party. See Anderson,
477 U.S. at 255; Gasser Chair Co., Inc. v. Infanti Chair Mfg. Corp., 60 F.3d 770, 773 (Fed. Cir.
1995); Jay v. Secretary of Dept. of Health and Human Servs., 998 F.2d 979 (Fed. Cir. 1993).

The fact that both parties have moved for summary judgment does not relieve the court of its
responsbility to determine the appropriateness of summary dispostion. See Prineville Sawmill Co. v.
United Sates, 859 F.2d 905, 911 (Fed. Cir. 1988). Summary judgment will not necessarily be granted
to one party or another when both parties have filed motions. 1d. (citing Mingus Constructors, Inc. v.
United Sates, 812 F.2d 1387, 1390 (Fed. Cir. 1987)). The court must evauate each party’ s motion on
itsown merits. Id.

C. Judicial Remedies For Breach Of Contract.

The RESTATEMENT recognizes three “[jJudicid remedies . . . to protect one or more of the
falowinginterests of apromisee’ where a breach of contract has occurred: (a) the” expectation interest,”
i.e., the “interest in having the benefit of [the] bargain by being put in as good a position as [the party]
would have beenin had the contract been performed;” (b) the “rdianceinterest,” i.e., the “interestinbeing
reimbursed for loss caused by reliance on the contract by being put in as good a position as [the party]
would have been in had the contract not been made;” or (c) the “regtitution interest,” i.e., the “interest in
having restored to [the nonbreaching party] any benefit that the [non-breaching party] has conferred onthe
other party.” Id. at § 344.

Traditiondly, the courts have considered damages, whether awarded pursuant to an expectation
theory or a reliance theory, to be a digtinct remedy from rediitution. See, e.g., Rumsey Mfg. Corp. v.
United Sates Hoffman Mach. Corp., 187 F.2d 927, 931-32 (2d Cir. 1951) (L. Hand, J.). When a
party seeksto recover based onthe contract, damages are the appropriate remedy, not restitution, i.e., a
remedy for unjust enrichment nor . . . rescissonof the contract. See CHARLES MCcCoORMICK, DAMAGES
§ 142 (1935) (“McCormick”). Therefore, this court is satisfied that damages in the context of Winstar
cases better “conform to the more generd am of awarding compensation in dl cases, and departs from
the standard of vaue of performance only because of the difficulty in applying the [latter standard].” 1d.
at 583-84.

1. Damages As A Remedy.

a. The“Expectation Interest.”
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Damages based on the expectationinterest generdly equate withlost profits, but canindude other
damage components. See RESTATEMENT at 8 347. Therefore, “when a court concludes there has been
a breach of contract, it enforces the broken promise by protecting the expectation that the injured party
had when he made the contract. It does this by attempting to put [the injured party] inasgood aposition
as [the injured party] would have been in had the contract been performed, thet is, had there been no
breach. Theinterest protected inthisway iscaled the‘ expectationinterest.”” 1d. at 8 344 cmt. a. Inthis
case, plantiffs have foregone any dam they may have based ontheir “expectationinterest.” See Pl. Mot.
P.S. J at 18-31.

b. The“RdiancelInterest.”

It is wdl established that “the rdiance dam must be considered as an option when the plantiff
cannot prove expectancy damages with reasonable certainty.” DoBBs LAw OrF REMEDIES (“DoBBS’) §
12.3(1) (2d ed. 1993); see also RESTATEMENT 88 347, 349. Damages for a breach of contract based
on reliance interest protects “an injured party that hasrelied and is of particular importance if the cost of
reliance is an appreciable part of the expectation interest.” FARNSWORTH, supra 8§ 12.16. In this
gtuation, as generdly in contract law, the relianceinterest isregarded as affording ameans for giving some
relief when the full expectation interest is for some reason ingppropriate. 1d. (emphasis added).

Therefore, where the injured party “may have changed its position in reliance on the contract by,
for example, incurring expenses in preparing to perform, in performing, or in foregoing opportunities to
make other contracty,] . . . the court may recognize a dam based on [itg] reliance rather than on [itg
expectation. It does this by attempting to put [the injured party] back in the position in which [it] would
have been had the contract not beenmade.” RESTATEMENT 8 344 and cmt. a; DoBBs, supra § 12.31(a)
(“The rdiance recovery is a reimbursement for losses the plantiff suffers in reliance on the defendant’s
contractua promise.”).

The RESTATEMENT recognizes at least two types of “reliance interest:” “essentia reliance” and
“incidentd reliance” or “collaterd reliance” Id. at § 349 cmt. a. Individualy or collectively, these
componentsordinarily do not equal the plaintiff’ s* expectationinterest, ” because a recovery based onthe
“reliance interest” excludes the injured party’slogt profit. 1d. at 8 344 cmt. a. In other words, damages
based on the “rdiance interest” will never exceed an amount that would place the plaintiff in a better
position, if awarded, thanwould be the case if the contract had been performed. See FARNSWORTH, supra
§12.16.

The rdevant comment to the RESTATEMENT darifies that “[I]ossin value and cost or other loss
avoided are key component of [reliance] damages. . . . [However,] recovery for expenditures. . . may not
exceed the full contract price.” Id. at 8 349 cmt. a Accordingly, as a métter of law, a*“plantiff’s rdiance
damages necessarily are limited to expenses incurred after the promiseismade.” See DoBBs, supra §
12.3(1) at 56; see also FARNSWORTH, supra 8 12.16 n.2 (explaining that reliance damages seek to
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measurethe injured party’ scost of reliance on the breached contract, an injured party cannot recover for
costs incurred before that party made the contract).

The law recognizestwo types of relianceinterestsfor which damages may be awarded: “ essentia
reliance’ and “incidenta reliance’ or “collaterd reliance.”

1) “Essential Reliance” Damages.

The law requires, where a breach of contract has occurred, an award of expenses based on
plaintiff’ s actud outlay of funds as specid damagesfor “essentid rdiance’ i.e., those that are “ necessary
or essentid for the plantiff’ sperformance of his promisesunder the contract. . . .Essentia reliance expense
would normally be within the contemplation of the parties, so its recovery would not be forbidden under
the Hadley v. Baxendale rule® limiting consequentiad damages.” Dosss, supra § 12.3(2); see also
RESTATEMENT 8 349 cmt. & “Essentid rdiance” damages dso have been defined as, “the *price’ that a
party must pay for whet it isto receive under the contract.” FARNSWORTH, supra812.1 at 153; seealso
Fuller and Perude, supraat 81 (*‘[E]ssentid reliance congsts of those acts whichmust occur before the
plaintiff is entitled to the benefits of the contract and is therefore in a sense the “price’ of those benefity.]”).
Damages to compensate for “essentid reliance’ indude “the performance of express and implied
conditionsin bilaterd contracts, the performance of the act requested by an offer for a unilatera contract,
preparations to perform in both of the cases. . . mentioned[.]” Fuller and Perdue, supra at 78.

2.) “Incidental Reliance” Or “Collateral Reliance” Damages.

In addition, the RESTATEMENT recognizes that damages may be awarded where expenses are
foreseeable, see RESTATEMENT 8 344(b), and areincurred in “preparation for collateral transactions
that a party plansto carry out when the contract . . . isperformed[.]” RESTATEMENT at 8349 cmt.
a (emphads added); see also FARNSWORTH, supra 8 12.1 at 153. Professor Corbin refers to these
expenditures in afunctiona manner, describing them as* collaterd” to the contract:

5 The “fountainhead of the limitation of foreseeability is the famous English case of
Hadley v .Baxendal e, whichin 1854 laid down generd principlesthat are still honored today. A grist mill
waside because the crankshaft of the steam engine that drove it wasbroken. The miller gave acarrier the
broken shaft to take to itsmanufacturer so that a duplicate could be made to replace it. Whenthe carriage
was delayed, the reopening of the mill wasdelayed for severa days, and the miller sued the carrier for loss
of profits” FARNSWORTH, supra 8§ 12.14. Thesgnificant ruleof thiscaseisthat * consequentia damages’
should be denied by the court unless the loss “may reasonably be supposed to have been in the
contemplationof both parties, at the time they made the contract asthe probable result of the breach of it.”
|d. (quoting Hadley v. Baxendal e, 156 Eng. Rep. 145, 151 (Ex. 1854)); seealso L.L. Fuller and William
R. Perdue, Jr., The Reliance Interest in Contract Damages: 1, 46 YALEL. J., 52, 84-96 (1936) (“ Fuller
and Perdug’).
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There are many expenditures made in reliance upon an exising contract
that can not properly be regarded as having been made in part
performance of it, or even as in necessary preparation for such
performance.  Such expenditures as these are not expected to be
compensated directly by the paymentsor other performance promised by
the defendant, for they do not condtitute a part of the agreed exchange.
Nevertheless, the net loss involved in such expenditures may be
included in the damages awarded, if at the time the contract was
made the defendant had reason to foresee that such expenditures
would be made and that [its] own breach would prevent their
reimbursement. These expenditures now referred to as collateral to
the performance of a contract for breach of which the action for
damages is brought; and the net losses resulting may reedily be regarded
as too remote from contemplation and too likely to be the result of other
factorsto judtify their indusoninthe damagesfor breach. Whenever their
indusionis jud, their anount is an addition to the full contract price
unpaid, that is, to thefull value of the performance promised and not
rendered by the defendant. They areincluded indamages, not because
they would have been directly reimbursed by the performance promised
by the defendant (or by its ‘value' as ordinarily measured), but because
the defendant’s breach has prevented probable future gans and has
rendered determination of their amount impossible.

ARTHUR L. CoraIN, 5 CorBIN ON CONTRACTS (“CoRBIN”) (1964 & Supp. 1996) 8§ 1035 (footnotes
omitted) (emphasis added); see also Fuller and Perdue, supra at 78-84 (contrasting essentid reliance
damages with incidental or collatera damages).

Here, abit of higtory ishelpful. The firs RESTATEMENT limited recovery for the reliance interest
to “expenditure] g reasonably madein performance of the contract or in necessary preparation therefor.”
ResSTATEMENT OF CONTRACTS 8 333 (1932). Following criticd and persuasive scholarship, largdy of
Fuller and Perdue, today the RESTATEMENT 8§ 349 endorses ablack |letter rule that allowsdamages to be
awarded based onthe promisee srelianceinteres, i.e., expenditures made in preparationfor performance
or inperformance, induding, but not limited to, recovery of expendituresinvested incollatera transactions.
See Robert A. Hudec, Symposium: The Restatement (Second) of Contracts: Restating the * Reliance
Interest.”” 67 CorRNELL L. Rev. 704, 723-28 (April 1982).

c. Calculating Damages Based On The Reliance I nterest.

The purpose of damages based on the reliance interest is “to reimburse the injured party so that
he is put in as good a postion as he would have been in had the contract not been made].]”
ResTATEMENT at 8 344. Accordingly, after calculating expensesincurred by the plaintiff based onitstota
reliance intere,, i.e., “essentid reliance” plus “incidentd reliance” or “ collaterd reliance,” the court should
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firg deduct any benefits “plaintiff recelves from the expendituresin rdiance” Dosss, supra 8 12.3(1) at
51-52; see also Fuller and Perdue, supra at 81 (“If aplaintiff should perform his side of the contract and
thendaim both compensationfor the relianceinvolved in his performance and at the sametimethe full value
of defendant’s performance, it would be obvious that he was asking too much.”).

The RESTATEMENT as0 provides that deductions should be taken for “any loss thet the party in
breach can prove with reasonable certainty the injured party would have suffered had the contract been
performed.” RESTATEMENT § 349.

Astherdevant RESTATEMENT comment explains, however, the burden of establishing any losses
defendant claimed would have been incurred by plaintiff, evenif the contract had not been breached, fals
squarely on the defendant. RESTATEMENT 8 349 cmt. a(“[I]t is open to the party in breach to prove the
amount of the loss, to the extent that [it] can do so withreasonably certainty . . . and have it subtracted from
theinjured party’ sdamages.”); see also RICHARD A. POSNER, ECONOMIC ANALYSISOF LAW (“POSNER”)
8 4.8 (5th ed. 1998) (since the “reliance measure [is] on the victim's loss from the breach,” reliance
damages may never exceed the plaintiff’s “net reliance loss.”);® DosBs, supra § 12.3(1). For thisreason,
the “reliance measure of damages . . . will tend, therefore, to understate the social costs of breach.”
POSNER, supra §4.8.

d. Additional Doctrinal Limitations On Damages.

The doctrines of foreseeability, avoidability,” and uncertainty are well embedded common-law
limitations on any damage award for breach of contract, based on ardiance interest.

1.) Foreseeability.

Professor Corbin cautions “Our only test of ‘causation,” . . . is foreseeability, based upon
uniformity of sequencein our experience. Without question we frequently make mistakes in determining
causes. . . damages are recoverable only for those injuries that the defendant had reason to foresee asa
probable result of [its] breach when the contract was made.” 11 CorsiN § 1007 at 60-61 (interim ed.
2002). Pragmatically, Professor Corbin asks: “a what time must the defendant have had somereason to
foreseethe injury? The answer generdly made is that [defendant] must have had such reason e the time
that he entersinto the contract, and that it isnot enough that he had suchreasonat the time that [ defendant]
committed the breach.” Id. § 1008 at 64.

® The author is currently the Chief Judge of the United States Court of Appedls for the Seventh
Circuit.

" The doctrine of avoidability aso is an important limitation on damages, but one that is not
gpplicable inthe Winstar context snce none of the injured parties could have avoided the lossthat resulted
from the enactment and implementation of FIRREA. See generally RESTATEMENT at § 350.
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The RESTATEMENT likewiseprovides that damages are “not recoverable for loss that the party in
breach did not have reason to foresee as a probable result of the breach when the contract was made.”
Id. at 8 351(1). A foreseedblelossisdefined as*aprobable result of abreach becauseit followsfrom the
breach (a) inthe ordinary cause of events, or (b) as aresult of specia circumstances, beyond the ordinary
course of events, that the party inbreachhad reasonto know.” Id. at 8 351(2). The court is advised that
it may limit damageswhere alossis determined to be foreseeable “ by exduding recovery for loss of profits,
by alowing recovery only for lossincurred inreliance, or otherwiseif it concludesthat inthe circumstances
justice so requires in order to avoid disproportionate compensation.” Id. at 8 351(3). FARNSWORTH
notesthat the REsTATEMENT 8 351(3) dlows a court to limit damages for “foreseesble loss by excluding
recovery for loss of profits, by dlowing recovery only for loss incurred in rdiance, or if . . . the
circumstances|of] justice S0 requires to avoid disproportionate compensation.” FARNSWORTH, supra 8
12.17.

Moreover, Comment a to RESTATEMENT 8§ 351 dtates that the breaching party is generaly
“expected to take account of thoserisksthat are foreseeable at the time [it] makesthe contract. [The party
at breach is not] liable in the event of breach for loss that [it] did not a the time of the contracting have
reason to foresee as a probable result of such abreach.” Id. at 8 351 cmt. a.

Accordingly, foreseeahility inquiry is central to whether damages are appropriate in dl Winstar
cases, aswdll as the theory under which recovery may be appropriate. Theissue is whether the party in
breach had reason to foresee the “loss,” not the precipitating events that caused the loss. Again, as
Professor Corbin explains:

The exigting rule requires only reason to foresee, not actua foresight. It
does not require that the defendant should have had the resulting injury
actudly in contemplation or should have promised either impliedly or
expressly to pay therefore in caseof breach. Itiserroneous, therefore, to
refuse damages for an injury merdly because itspossibility was not in fact
in the contemplation of the parties at the time they made the contract.

11 CorBIN, supra § 1009 at 66.

Therefore, the Government is not required to know, or even suspect, that aloss would be caused
by the enactment of FIRREA, only that the Government foresaw, at the time the Assistance Agreement was
made, the amounts that were being placed at risk and could be log, regardless of the actud cause of the
loss. “Itisenough . . .that thelosswasforeseeable asaprobable. . . result of [a] breach.” RESTATEMENT
at 8 351 cmt. & see also Prudential Ins. Co. v. United Sates, 801 F.2d 1295, 1300 (Fed. Cir. 1986)
(citing Globe Refining Co. v. Landa Collin Oil Co., 190 U.S. 540, 544 (1902) for the proposition that
“the party who breaches a contract can only be held responsible for such consequences as may be
reasonably supposed to be within the contemplation of the parties at the time the contract was made.”).
The RESTATEMENT, however, indructs. “There is no requirement of foreseeability with respect to the
injured party. . . . [However,] the requirement of foreseeability is amore severe limitation of ligbility than
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is the requirement of substantia or ‘proximate’ cause in the case of an action in tort or for breach of
warranty.” 1d. at § 351 cmt. a.

2.) Uncertainty.

Uncertainty isa separate and independent limitationon damagesfromavoidability or foreseeshility.
Here, the RESTATEMENT advisesthat damagesfor breach of contract are “ not recoverabl e forlossbeyond
an amount that the evidence permits to be established with reasonable certainty.” Id. a 8 352. Asthe
ResTATEMENT explains, the doctrine of uncertainty * excludes those € ementsof loss that cannot be proved
with reasonable certainty. 1d. at 8 352 cmt. a

2. Restitution AsA Remedy.

Redtitutionis an dternative remedy to damages thet is equitable in nature and seeks to protect the
injury party’ sretitutioninterest by requiring the party in breach to disgorge any benfit received to prevent
unjust enrichment, rather than to enforce the contract. See FARNSWORTH, supra 8§ 12.1 at 154.
Therefore, “ [ b] ecause the doctrine of retitutionl ooksto the reasonabl e vaue of any benefit conferred upon
the defendant by the plaintiff, and is not governed by the terms of the parties agreement, restitution is
available even if the plaintiff would have lost money on the contract if it had been fully performed.” See
Bausch & Lomb, Inc. v. Bresder, 977 F.2d 720, 730 (2d Cir. 1992).8

Where an injured party not only has changed its position in reliance on the contract but also has
conferred a bendfit on the other party by, for example, making a partial payment or providing services
under the contract, the court may require the other party to “disgorge’ the benefit that it received by
returning it to the party who conferred it. Theinterest of the claimant protected in thisway isthe* restitution
interest.” See RESTATEMENT at 8 344 cmt. a. Redtitution, however, is only available as aremedy for a
total breach of contract; if the clam isfor damages for apartia breach, restitution may not be awarded.
See FARNSWORTH, supra 8 12.19 at 325.

The RESTATEMENT defines redtitution as a party’ s “interest in having restored to him any benefit
that he has conferred on the other party.” 1d. at 8§ 344(c). The comment following this definitionexplains
that the purpose of a reditutionary remedy is to prevent “unjust enrichment.” Id. at 8 344 cmt. a
Therefore, before an award of restitution can be made, the injured party must return or account for any
benefit that it has received under the contract. FARNSWORTH, supra 8 12.19. Although restitution may
be equal to the amount of expectation or rdiance interests, “it is ordinarily smdler because it includes

8 The author of this decision, the Honorable John M. Walker, Jr., is currently the Chief Judge of
the United States Court of Appeals for the Second Circuit.
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neither the injured party’ slogt profit nor that part of his expendituresin reiance that resulted in no benefit
to the other party.” RESTATEMENT at § 344 cmt. & see also FARNSWORTH, supra 8 12.19. Recovery
in restitution, however, may exceed the contract price. 1d. at § 12.20.

The object of restitutionisnot to returnthe partiesto the status quo ante (this being the object of
the “reiance intere”); rather it isto deprive the defendant of an unjust gain redlized at the expense of the
plantiff. See FARNSWORTH, supra 8 12.19. Thus, reditution is available only when the plaintiff has
changed its position in rdiance on the contract and aso has conferred a benefit on the defendant. See
DogBs, suprag12.3(1). Accordingly, restitution dlows the plaintiff not only to returnto itspositionprior
to the contract, but aso to receive any benefit that the plaintiff conferred on the defendant.

The RESTATEMENT further advisesthe court that redtitution is avallable only whenaninjured party
“ingtead of seeking to enforce an agreement, clams relief on the ground that the other party has been
unjustly enriched as aresult of some benefit conferred under the agreement.” 1d. at § 344 cmt. d. None
of the examplescited by the RESTATEMENT whererestitutiontypicaly arisesis gpplicable here. 1d. (where
the “agreement is not enforceabl e, perhaps because of [the injured party’ s| own breach (8 374), asaresult
of impracticdity of performance or frustration of purpose (8 377(1)), under the Statute of Frauds (8 375),
or in consequence of the other party’ s avoidance for some reason as misrepresentation, duress, mistake

or incapecity (8 376)").

The RESTATEMENT <0 provides when the other party is in breach, “the injured party is entitled
to regtitution for any benefit that he has conferred on the other party by way of part performance or
reliance” RESTATEMENT at 8§ 373(1). Redtitution is available where the breach is by non-performance
or repudiation by the breaching party. 1d. at 8§ 373 cmt. a. Redtitution, however, should be “denied if the
injured party hasfully performed, and dl that remains is for the party in breach to pay a definite sum in
money as the price of that performance.” FARNSWORTH, supra 8§ 12.20 at 335. In addition, where
restitution in kind is not possible, “a sum of money will generally be alowed based on the retitution
interest.” RESTATEMENT at 8§ 344 cmit. d; seealsoid. at § 345 cmt. ¢ (*If restoration of the spedific thing
IS not appropriate, the restitution interest may be protected by requiring the other party to pay a sum of
money equivaent to the benefit that he has derived from that thing.”).

3. Consderation Of Reliance And Restitution Interests By The United
States Court Of Appeals For The Federal Circuit In Winstar Cases.

To date, the United States Court of Appedsfor the Federa Circuit has consgdered reliance and
redtitutioninterestsinthe context of four Winstar cases. See LaSalle Talman Bank v. United States, 317
F.3d 1363 (Fed. Cir.2003);° Castlev. United States, 301 F.3d 1328 (Fed. Cir. 2002); Landmark Land

% LaSalle Talman aso concerned dams based on a plaintiff’ s expectancy interest. In addition,
in Bluebonnet Sav. Bank, FSB v. United Sates, 339 F.3d 1341, 1345-46 (Fed. Cir. 2003) and
Bluebonnet Sav. Bank, FSB v. United States, 266 F.3d 1348, 1355 (Fed. Cir. 2001), the Federal
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Co., Inc. v. Federal Deposit Ins. Corp., 256 F.3d 1365 (Fed. Cir. 2001); and Glendale Fed. Bank, FSB
v. United States, 239 F.3d 1374 (Fed. Cir. 2001). The court will review each in brief.

After determining liability, the United States Court of Federal Claims awarded Glenda e Federa
Bank (“Glendd€’) retitutionand “non-overlgoping rdiance damages.” Glendale239 F.3d at 1378. The
Federal Circuit, however, reversed that award and hdd that the proper substantive theory under which
damages should be awarded was not redtitution, inthe amount of the faled thrift' snet ligbilitieson the date
of the merger, but rather damages reflecting Glenda€'s reliance interest because, “[t]he idea behind
restitutionisto restore-that is, to restore the non-breaching party to the position he would have beeninhad
there never been a contract to breach.” 1d. at 1380; see also RESTATEMENT at § 384 cmt. a (“A party
who seeks regtitution of a benefit that he has conferred onthe other party isexpected to return to what he
has received from the other party. The objectiveisto returnthe parties, as nearly asis practicable, to the
stuation in which they found themsalves before they made the contract.”).1°

The Federal Circuit observed that “it is clear that the Government’ spromisethat was breached had
subgtantial value” Glendale, 239 F.3d at 1381-82. On one hand, “there can be no doubt that, for a
banker interested in purchasing afailing thrift, the promise [whether a special bookkeeping procedure or
promise to waive regulatory requirements on capital reserve for a specified number of years] was of
subgtantiad vaue].]” 1d. at 1382. Our appellate court put itsfinger onthe pulse of the Winstar caseswhen
it recognized, “[iJn a very real sense, what the Government received in exchange for its promise was
time-time to deal withother falingS & L’s, timeto see what the market would do before having to commit
substantia resourcesto the problem. Though the va ue of timewasworth morethan zero, thereis no proof
of what infact it wasworth.” 1d. Thus, the Federal Circuit concluded, “We do not see how the retitution
award granted by the trid court, measured in terms of aliability that never came to pass, and based on a
speculative assessment of what might have been, can be upheld[.]” 1d. Instead, the Federal Circuit
concluded that the appropriate remedy inWinstar cases should be damagesreflecting the rdlianceinterest.
Id. a 1383 (“Reliance damages will permit amore findy tuned caculation of the actud losses sustained
by plaintiff as aresult of the Government’s breach.”).1

InLandmark, a different pand of the Federd Circuit affirmed anaward for damages made under
atheory of retitution “for the entire amount of [plaintiff’ s net lossthat waseither required or foreseeable

Circuit reviewed decisions of the United States Court of Federal Claims where a plaintiff el ected to pursue
damages solely for its expectancy interest.

19 The Federal Circuit, however, did not consider that a party seeking restitution in the Winstar
context may not need to return any interest in property received, snce the property may be “worthless
when received[.]” RESTATEMENT at § 384(2)(a).

11 The author of Glendalewas Senior Circuit Judge Plager. Chief Judge Mayer and Circuit Judge
Linn were the other members of the pand.
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under the contract[.]” Landmark, 256 F.3d at 1369.%? Inthat case, the Federal Circuit Stated that there
aretwo dternative measures of redtitution: “Thefirg isthe vaue of the benefitsreceived by the defendant
due to the plaintiff’ sperformance. The secondisthecost of theplaintiff’ s performance, whichincludesboth
the vaue of the benefits provided to the defendant and the plaintiff’ s other costsincurred as aresult of its
performance under the contract.” Id. at 1372.

InLandmark, the Assistance Agreement required the plaintiff to makeaninitid contributionof $20
million, but did not limit the total amount of the contribution. See Landmark, 256 F.3d at 1372.
Accordingly, the Federd Circuit affirmed the trid court’s awarding plaintiff $21.5 million, snce thet was
the amount that the plaintiffs actudly contributed in cash and real estate. Id. at 1373. In addition, the
Assistance Agreement required Landmark to make an additiona cash or red estate contribution in an
amount not less than 3 percent of totd ligbility within five years of the acquidtion date. Id. at 1374. In
1983, a year after the acquidtion, Landmark conveyed the baance of its assets to the failing thrift thet it
acquired, but the record showed did so primarily to obtain advantageous tax trestment of the profits that
were expected to be made upon the later sale of these assets, rather than related to “any duty of
performance under the Assstance Agreement.” 1d. at 1375. Because that contribution wasnot required
under the contract, the Federal Circuit affirmed the trid court’s denid of plantiff’s contribution under a
theory of redtitution. Id. at 1377.

In the dternative, Landmark sought damagesinthe amount of its 1983 contributionunder atheory
of reliance, where the “loss must have been foreseeable to the party in breach at the time of contract
formation.” Id. at 1378 (citing RESTATEMENT at 8 351(1)) (* Damages are not recoverable for loss that
the party inbreach did not have reason to foresee as a probabl e result of the breach whenthe contract was
made.”). Onceagain, the Federd Circuit concurred with thetria court’ sfinding that “ The government was
aware that Landmark was in the property development business, but it had no reasonto foresee. . . at the
time of contracting that a breach of the Assistance Agreement would cause Landmark to lose its entire
busness” Id. at 1378-79 (quoting Landmark Land Corp. v United Sates, 46 Fed. Cl. 261, 270
(2000)). Therefore, this pand of the Federd Circuit concluded that the loss of Landmark’s 1983
contribution to the failing thrift, congsting of dmost dl its assats, was not foreseegble. 1d.

InCastle, athird pand of the Federal Circuit considered anappeal wherethe plantiffs were among
agroup of investors who contributed $15.12 million to afailed savings and loan association, in exchange
for the government’ s promise to afford the ingtitution “particular regulatory treatment.” Castle, 301 F.3d
at 1339.8% Theindividud investors signed a Regulatory Capital Maintenance Agreement, but did so as
representatives of the failed indtitution and therefore assumed no individud financid liability. 1d. at 1340.
The Federa Circuit reasoned, in denying retitution, “Our precedent makes clear that [plaintiffg cannot

12 The author of Landmark was Circuit Judge Michd. Senior Circuit Judge Archer and Circuit
Judge Schall were the other members of the pandl.

13 The author of Castle was Circuit Judge Ggjarsa. Circuit Judge Lourie and Circuit Judge Rader
were the other members of the panel.
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recover restitutionary damagesin any amount contributed voluntarily, beyond their contractua obligations.”
Id. (ating Landmark, 256 F.3d at 1372-77). The Federa Circuit aso rejected plaintiffs aternative
argument for $15.12 million under ardiance theory of damages, asserted on behdf of dl shareholders,
since none were signatories on the contract. 1d. at 1340-41. In addition, the Federa Circuit denied the
two principa shareholders a reliance recovery of about $1 million because $10 million in capital was
needed to keep the savings and loan inditution from faling out of regulatory compliance and breaching a
“Regulatory Capitd Maintenance Agreement” prior to the enactment of FIRREA. 1d. (* The absence of
acausd link betweenthe dleged breach and the loss[shareholders] purport to have contributed inrdiance
precludes recovery of their individua contributions.. . . under areliance theory of damages.”).

In LaSalle Talman, 317 F.3d 1363 (Fed. Cir. 2003), a fourth pand of the Federa Circuit
remanded a case to the United States Court of Federal Claimsto reconsider the effect of the payment of
a return on capitd in its reconsderation of its expectancy damage award and affirmed the holding of
Glendal e that “assumed ‘goodwill’ ligbilities as a cost of performance’ . . . are “not a useable measure’
of damages for the government’s breach. 1d. at 1376-77.4

4. Resolution Of Plaintiffs Motion For Partial Summary Judgment
As To Damages.

a. Issues Raised By The Parties.

Pantiffsseek recovery of damagesunder both reliance and retitutiontheories. Fird, plaintiffsseek
the “recovery of the vdue of thar ownership interest in Transohio [Savings] a the time of the
Citizeng/Dollar transaction.” H. Mot. P. S. J. a 18. Paintiffs dso assart that the merger of Transohio
Savingsinto Citizens and Dollar was the “economic lega equivadent of an out-of-pocket cash contribution
... equal to the amount of the Thrift's net equity.” F. P.H. Brief a 2. Inaddition, plantiffs seek recovery
of the $42.166 million capitd transferred to Transohio Savings by TFC asaresult of AMCAP spurchase
of TFC securities pursuant to the Transohio Rights Offering on December 31, 1986. See Pl. Mot. P. S.
J. a 27-31. Pantiffsclam thistransfer of capita in the amount of $42.166 million was made in direct
reliance on the Government’s contractual promises and was “ both actudly foreseen by and reasonably
foreseeable to the Government at time of the Citizeng/Dollar transaction.” Pl. Mot. P. S, J. at 29.

The Government argues that the court may not grant summary judgment as to reliance damages
ether as to the vaue of Transohio Savings equity a the time of the Citizens/Dollar acquidtion or the
$42.166 million that TFC “infused into Transohio for independent business expansion purposes not
required by the acquisition transaction documents.” Def. Resp. at 29. The Government first asserts that
neither of these amounts represents “‘ expenditures  involved in preparing to perform or performing the
contract.” 1d., seealsoid. a 29-31 (contending that the “vaue’ of Transohio Savings was not a*“cost”

14 The author of LaSalle Talman was Circuit Judge Newman. Senior Circuit Judge Freidman and
Circuit Judge Lourie were the other members of the pand.
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or “expenditure’). Next, the Government daims that plaintiffs have not shown that the breach caused their
losses. Id. a 31. The Government arguesthat, evenif plantiffs had reliance damages, summary judgment
is precluded because “factud discrepancies exist rdating to the asserted vauation, vauationmethodol ogy
and required offsets for an award of reiance damaged.]” Id. at 29; seealsoid. at 32-33.

b. Damages Are An Appropriate Remedy To Compensate Plaintiffs For
The Government’s Breach Of Contract In This Case.

1) TFC IsEntitled To Summary Judgment Regarding Its* Essential
Reliance” Interest In The Amount Of $126.479 Million, The
Equity Value Of Transohio Savings Stock, As Of August 29, 1986,
Subject To A Final Evidentiary Hearing On Damages.

In this case, the “essentid reliance’ interest is the cost of performance for the Assistance
Agreement, i.e., what was “put on the table’ by plaintiffs as consderation for FSLIC's agreement to
convey to Transohio Savings titleto the assetsand liahilities of Citizensand Dollar, which had anegative
net worth of $130 million; acash payment of $107.5 million, whicha so could be counted as acapital credit
towards Transohio Savings' regulatory net worth; and permission to amortize approximately $50 million
insupervisory goodwill, over a25 year period usngthe sraight line method of depreciation. See Def. App.
on Damages || at 74.

Pantiffsdamthat theyareentitled “ under ardianceframework” either to $126,479,000, thevaue
of Transohio’s equity a the time the Assistance Agreement was findized™® or $216.1 million, an estimate
of the “market vaue’ of Transohio’'s equity made by Professor Timothy Koch, an expert for the FDIC.
SeeP. Mot. P. S. J. a 24 (ctingP. App. on Damagesat 680, 690-91). The Government correctly points
out that the “ Assstance Agreement, FHLBB Resolution and Forbearance L etter make no mentionof any
contributiononthe part of the plantiffsto the transaction.” Def. Resp. a 20. Here, the Government relies
on TFC and AMCAP sSEC Forms 8-K, dated August 29, 1986, which state that “[n]o consideration”

% Transohio Savings “Regulaory Statement of Financial Condition,” reviewed by Transohio
Savings independent auditors, Peat, Marwick, Mitchdl & Co., and submittedto the FHL BB on November
26, 1987, without subsequent objection, (see Al. App. on Damagesat 562) reportsthat the equity vaue of
the stock of the Transohio Savings asof August 29, 1986 was $126,479,000. See Pl. App. on Damages
at 563 (Premerger Transohio Baances-Tota Shareholder Equity).
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was pad by ether company or Transohio Savings in connection with Transohio Savings acquidtion of
CitizengDollar. See Def. App. on Damages at 96, 98.

The August 29, 1986 Assistance Agreement, signed by plaintiffs, Transohio Savings, and FSLIC,
gpecificaly conditioned the FSL I C’ sobligations on the satisfaction of conditions previoudy discussed. See
Def. App. on Damages Il at 13-16 (8 2 Conditions of the Assstance Agreement). In addition, FSLIC
required, and received, legal assurance that Transohio Savings, Dollar, and Citizens had entered into
“separate Merger Agreements and Plans of Merger, pursuant to which TRANSOHIO [SAVINGS] will
succeed to dl of the rights and ligbilities of DOLLAR and CITIZENS, and al of the assets and property
of every kind and character belonging to DOLLAR and CITIZENS will be vested in and become the
property of TRANSOHIO [SAVINGS], except for the covered assets purchased by the [FSLIC] as
provided in this Agreement.” Def. App. on Damages |l a 8-9 (Recital C of the Assstance Agreement).
The Assstance Agreement further provides, “In consderaion of the mutua promises contained in this
[Assstance] Agreement, the parties enter into the following agreement.” Def. App. on Damages|| at 9
(Recitd F of the Assistance Agreement). Therefore, dthough it istrue that naither plaintiffs nor Transohio
Savings pad any cash consderation when Citizens/Dollar were merged into Transohio Savings, TFC,
Transohio Savings sole shareholder, “put onthetable” an ongoing businesswith equiity valued at $126.479
million, which was the contract “price” paid as performance for the benefits set forth in the Assistance
Agreement. See RESTATEMENT § 349.

The Government aso argues that TFC's surrender of its equity in Transohio Savings was not an
“expenditure’ or “cost” in performance of the Assstance Agreement and implies that the only legitimate
form of consderation must be either cash or red estate. See Def. Resp. at 29-31. Certainly, that is not
the holding Landmark. Inthat case, the plaintiff rea estate development company signed a contract with
FSLIC to acquire two failing thriftsand required plaintiff to make aninitid contributionof not lessthan $20
millionto one of the thrifts. “Landmark did thisby contributing red estate and cash vaued at $21.5 million.
In exchange, the FSLIC agreed to dlow [the newly capitdized thrift] to treet its shortfdl in actual assets
as supervisory goodwill, which could be applied to [itg] regulatory capital maintenance requirements.”
Landmark, 256 F.3d at 1370. TheFederd Circuit affirmed thetrid court’ saward of approximately $21.5
million in redtitution Since that amount was required under the terms of the Assstance Agreement. |d. at
1373 (“[T]he entirety of Landmark’s $21.5 millioninitid contribution congtitutes performance under the
Agreement[.]”). In this case, the FSLIC required that the owners of Transohio Savings agree to adlow
Transohio Savings, in which they hdd stock vaued at $126.479 million, to acquire two failed thrift
inditutions with a negative net worth of $130 million, which would have wiped out plaintiffs entire equity
interest, but for the benefits promised by the Government that were intended to preserve plaintiffs equity
position in Transohio Savings. See Pl. App. on Damages at 233 (Aug. 29, 1986 Assstance Agreement
Recitd C); id. at 240 (“[FSLIC] shdl receive certified copies of the corporate resolutions of AMCAP,
TFC, and TRANSOHIO, as appropriate, authorizing the Mergers, the Merger Agreements and this
Agreement, and the execution and delivery of the Merger Agreements, this Agreement, and any other
agreements and stipulations which AMCAP, TFC, and TRANSOHIO are required to execute pursuant
to this Agreement and the resolutions of the BANK BOARD approving the Merger, the Merger
Agreement and this Agreement.”); see also Fl. App. on Damages at 570 (the far vaue of lidhilities
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assumed in the acquisition exceeded the fair vaue of assets acquired by approximately $56 million). Id.
at 653, 664.

Althoughthe ResTATEMENT does not define “ expenditures,” it clearly Statesthat reliance damages
are to be measured by the “loss’ incurred by the non-breaching party “induding [but not limited to]
expendituresmade. . . in performance.” See RESTATEMENT 8 349 at 124; RESTATEMENT 8 349 cmt.
aat 124 (“Lossinvalue and cost or other loss avoided are key components of contract damages.”); see
also United States v. Behan, 110 U.S. 338, 344-45 (1884) (holding that the non-breaching party may
aways recover the “loss of actud outlay and expense.”) (emphasis added). Therefore, the actua outlay
of TFC' s equity in Transohio Savings was the “contract price” for the Government’ s cash contribution of
$107.5 million to Transohio Savings, which aso could be counted as a capitd credit towards Transohio
Savings regulaory net worth (see Pl. App. on Liability at 212), and the Government alowing Transohio
Savings to amortize $50 million in supervisory goodwill over a25 year period using a straight line method
of depreciaion. See Pl. App. on Liability at 14-25 (Aug. 21, 1986 FHLBB ResolutionNo. 86-864); id.
a 233-280 (Aug. 29, 1986 Assstance Agreement); Def. App. on Damages|| a 74. Therefore, as a
matter of law, the value of Transohio Savings' equity as of August 29, 1986 represents TFC's “ essentid
rliance’ interest. See A. App. on Damages at 562-63. And, the loss of this amount, as aresult of the
Government’s breach, if restored to TFC, will “put [TFC] in as good a position [in which it] would have
been in had the contract not been made].]” RESTATEMENT § 344.

In making this determination, the court has consdered and is satisfied that foreseeability
requirements have been met since the record establishes the regulatory agencies knew TFC's equity in
Transohio Savings was vaued at $126,479,000 at the time the Assstance Agreement was findized. See
M. App. on Damages at 563; see also RESTATEMENT 8 351(2). In addition, since the Government did
not object to this amount, which dso was verified by independent auditors, it likewise satisfies the
“reasonable certainty” requirement. |d.; see also RESTATEMENT 8 352.

The court dso has examined the June 29, 2001 Report of Professor Koch, see Def. App. on
Damages Il at 491-542, and the report of the Government’s damage experts, R. Larry Johnson, id. at
341-367, and Dr. Walace G. Hamm. Id. at 368-490. In light of the sgnificant digpute between the
experts, the court denies plaintiffs motion for summary judgment asto TFC’ s* essentid reliance’ interest
based on Professor Koch's report.  For the reasons discussed below, however, the court will alow
plaintiffsto proffer Professor Koch and the Government to proffer its experts at afina evidentiary hearing
on damages.

Accordingly, the court grants plaintiffs motion for partia summary judgment regarding TFC's
“esentid rdiance’ interedt, i.e., the vadue of Transohio Savings equity in the amount of $126,479,000,
subject to afina evidentiary hearing on damages.1®

16 The court has not considered whether AMCAP is entitled to a portion of this amount based on
itsaleged ownership of First Globa and that entity’ s 50.8% dleged ownership of 100% of TFC’ sstock.
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2) TFC IsEntitled To Summary Judgment Regarding Its“ Collateral
Reliance” Interest In The Amount of $42.166 Million, The Capital
TFC Transferred To Transohio Savings As A Result Of The
December 31, 1986 Transohio Rights Offering, Subject To A
Final Evidentiary Hearing On Damages.

The court has andyzed plaintiffs dam concerning the $42.166 million of capital that TFC
contributed to Transohio Savings as aresult of the December 31, 1986 Transohio Rights Offering in two
ways. Firgt, the RESTATEMENT recognizesthat expensesincurred“inpreparationfor collateral transactions
that a party plansto carry out when the contract is performed” may be recovered as*incidentd reliance’
or “collaterd reliance’ damages. See RESTATEMENT 8 349 cmt. b. As the United States Court of
Appedss for the Federal Circuit has confirmed, there can be more than one type of reliance damages
because the “underlying principle. . . isthat a party who rdies on another party’s promise made binding
through contract is entitled to damages for any losses actudly sustained as aresult of the breach of that
promise” Glendale, 239 F.3d at 1382 (emphads added); see also PosNER a § 4.8 at 133 (defining the
“reiancel ossas] the sum of the costs[the injured party] incurred as aresult of thecontract|.]”) (emphess
added).

Althoughthe August 29, 1986 Assstance Agreement did not requireplantiffsto provide Transohio
Savings with any amount of capital after the acquistion of CitizengDallar, shortly theregfter plaintiffs
executed plans previoudy discussed withthe regulatorsto provide Transohio Savings withover $40 million
plus of additiond capital to support “additional growthand acquistions of Transohio [Savings].” Pl. Mot.
P. S. J. a 27 (emphassin origind). In fact, the record evidences that the FHLBB had actud knowledge
of these plans some time prior to June 1985, at the time AMCAP issued an $30 million subordinated debt
offering, which the FHLBB conditioned so that a substantia portion of the proceeds would be available
to be provided as capital to Transohio Savings after it merged with Citizensand Dollar. See Pl. App. on
Damages a 537; Pl. App. on Liability at 64; Pl. P. H. App. a 857-58; seealso Pl. P. H. App. at 736.

The court dso has consdered and is satisfied that the record indudes ample evidence that, on
August 29, 1986, when the Assistance Agreement was findized, the Government had actud notice and
therefore reason to foresee that the additional $42.166 million in capitd would be made available to
Transohio Savings as aresult of a Transohio Rights Offering. 1d.; seealso Fl. App. on Damages at 640,
648-49. Again, the fact and amount of this additiona capitalization are a matter of public record in
plantiffs Securities and Exchange Commission disclosures. Moreover, they are not contested by the
Government and meset certainty requirements. In addition, but for plantiffs reiance on the full benfit of
the Government’ scontractual promises, regarding the $107.5 million capital credit and amortization of the
$50 million in supervisory goodwill, plantiffs would not have gone forward with the $42.166 million
Transohio Rights Offering. See . App. onLiabilityat 9; Pl. App. on Damages at 641; Pl. P. H. App. at
738 (May 6, 1986 FSLIC Application H-(e)3 of AMCAP, TFC and Transohio Savingsre: Acquisition
of Citizeng/Dallar advisng “ Applicantsview Federal Home Loan Bank Board approva of the application
and requests submitted in connection withthe [ Transohio] RightsOffering. . . asintegrd to the acquisition
of Citizensand Dallar.”).
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Faintiffs have demonstrated that the $42.166 millionwasmadeinacollateral transactionto support
the implementation of the August 29, 1986 Assstance Agreement, as well as to finance other potential
acquistionsto leverage Transohio Savings regulatory net worth. Therefore, TFC is entitled to summary
judgment regarding its“ collaterd reliance’ interest. Asthe United States Court of Appedsfor the Seventh
Circuit recently held in Designer Direct, Inc. v. DeForest Redevel opment Authority, 313 F.3d 1036,
1049, (7th Cir. 2003), specificdly relying on Glendale, (“The RESTATEMENT and case law areclear. . .
. [R]diance damages are not limited to those expenses made in relation to duties spelled out in the
contractua agreement.”).

In the dternative, the court has determined that the $42.166 million capita collaterd in Transohio
Savings resulting from the Transohio Rights Offering may be viewed as consideration and acceptance of
the terms of the September 10, 1986 FHLBB Forbearance Letter. See Pl. App. on Liability at 293-94.
On October 31, 2003, the court held that the August 29, 1986 Assstance Agreement was breached by
the enactment and implementation of FIRREA with regard to the plaintiffs in this case. See American
Capital I, 58 Fed. Cl. at 409. In doing s0 the court, like the United States Court of Appedls for the
Didrict of Columbia in a related prior case, did not consder that the September 10, 1986 FHLBB
Forbearance L etter was a part of the contract between the parties. Compare American Capital |, 58
Fed. Cl. at 408 with Transohio Sav. Bank v. Director, Officeof Thrift Supervision, 967 F.2d 598, 618
(D.C. Cir.1992). Therefore, evenif the court has misconstrued the law regarding “ collaterd reliance,” the
court iswdl within exigting precedent ingranting summearyjudgment to Transohio Savings sole shareholder
for its “essentid reliance” interest based on the separate agreement that arose as a result of the “post-
contract” September 10, 1986 FHLBB Forbearance Letter and subsequent acceptance by TFC, by
proceeding with the Transohio Rights Offering that resulted in an $42.166 million capital contribution to
Transohio Savings. The factud circumstances here are unique. Transohio Savings was a party to the
Forbearance Letter agreement, but it only had one shareholder, TFC, that also was a signatory on the
August 29, 1986 Assistance Agreement that established regulatory net worth requirements. See Pl. App.
on Liability at 265-66 (establishing “net worth maintenance” covenants binding TFC). Therefore, in the
court’s judgment, TFC was entitled to the benefits of the September 10, 1986 Forbearance Letter asa
third-party beneficiary. See FDIC v United States, 342 F.3d 1313, 1319 (Fed. Cir. 2003) (ating
ResTATEMENT 8§ 315) (quoting Glass v. United Sates, 258 F.3d 1349, 1354 (Fed. Cir. 2001) (“Third
party beneficiary datusisan‘ exceptiond privilege and, to avail onesdf of this exceptionprivilege, aparty
must ‘at least show that [the contract] was intended for the direct benefit.’”).

The court does not view either of these awards as a “windfal,” snce lost profits or opportunity
costsarenotincluded. As the United States Court of Apped s for the First Circuit observedinDPJ Co.,
Ltd. Partnership v. FDIC, 30 F.3d 247 (1st Cir. 1994): “There is normdly no windfdl invoked in the
recovery of reliance damages.. . . , [i.e., thosg] seeking to recapture money actudly spent under the
[contract] . . . . Whether or not one shares Congress belief that *lost profits or opportunities are aspecial
category of damages which should be disfavored, that policy is not even remotely offended by returning
[plantiff] itsout-of -pocket expenditureswhich, because of the FDIC’ srepudiation, have made[plantiff’'
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own expenditures . . . fruitless” 1d. at 249-50.%" Thus, reliance damages “ merely restore to the
claimant[s] what [they] spent before the opportunity was withdrawvn” (emphasis added). See PosNER
a 84.8, (“[T]he reliance measure of damages. . . will tend . . . to understate the socia costs of breach.”).

Accordingly, the court grants plaintiff’s motion for partid summary judgment regarding TFC's
“collatera reliance” interest in the amount of $42.166 million,*® the capital TFC transferred to Transohio
Savings as a result of the December 31, 1986 Transohio Rights Offering, subject to a find evidentiary
hearing on damages.

c. The Government IsEntitled To Establish Any Loss That Plaintiffs
Would Have Suffered If FIRREA Had Not Been Enacted.

In order to prevent the receipt of damages that would place the plaintiff in a*better position than
[it] would have occupied had the contract beenfully performed,” the RESTATEMENT requiresthat damages
based on reliance interest should be reduced by “any loss that the party in breach can prove with
reasonable certainty [thet] the injured party would have suffered had the contract been performed.”
Bausch & Lomb, 977 F.2d at 729 (quoting RESTATEMENT at 8§ 349); see also FARNSWORTH, supra 8
12.16 at 280 (stating reliance recovery may be reduced to the extent that the breaching party can prove
“any benefit recaived [by the clamant] for sdvage or otherwise.”).

Therefore, as amatter of law, the Government is entitled to establish at an evidentiary hearing on
damages any lossthat plantiffs would have suffered, if Transohio Savings would have been dlowed to
count the $107.5 million capital contribution as a permanent capitd credit and amortize the entire $50
million in supervisory goodwill over a 25 year period. The burden is on the Government to establish any
suchlosswith*reasonable certainty.” See ResTATEMENT at 8 352. Inthat regard, the court observesthat
the Government’s burden is high since the Government’s expert, R. Larry Johnson, has conceded that
Transohio Savings met the new FIRREA regulatory capita requirements on December 31, 1989 and
December 31, 1990. See Def. App. on Damages at 290 (citing 1989 Transohio Savings Bank Audited
Financid Statements, note 20 and 1990 Transohio Savings Bank Audited Financia Statement, note 12).
Any such established loss, however, will then be deducted from the reliance interest amountsidentified in
this memorandum opinion, prior to afind judgment being entered by the court.

1 The author is currently the Chief Judge of the United States Court of Appeals for the First
Circuit.

18 The court has not considered whether AMCAP is entitled to a portion of this amount based on
itsaleged ownership of First Globa and that entity’ s 50.8% dleged ownership of 100% of TFC’ sstock.
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The parties should be cognizant of the fact that the court agrees that the Government’ s default in
the Winstar context should not makeit an*insurer of the promisee sventure; yet it does not follow thet the
breach should not throw upon [the Government] the duty of showing that the vaue of performance would
in fact have been less than the promisee’ s outlay. It is often very hard to learn what the vaue of the
performance would have been; and it is a common expedient, and ajust one, in such Stuationsto put the
peril of the answer uponthat party who by [its] wrong has made the issue reevant to the rights of the other.
On principle therefore the proper solution would seem to be that the promisee may recover his outlay in
preparation for the performance, subject to the privilege of the promisor to reduce it by as muchas he can
show that the promisee would have logt, if the contract had been performed.” Armstrong Rubber, 178
F.2d at 189; see also Bausch & Lomb, Inc., 977 F.2d at 729 (*If the breaching party establishesthat the
plaintiff’s losses upon full performance would have equaled or exceeded its rdiance expenditures, the
plaintiff will recover nothing under ardiance theory.”).

d. Restitution IsNot An Appropriate Remedy For Breach Of Contract
In This Case.

Redtitution is only available asaremedy for atotal breach of contract. See FARNSWORTH § 12.19
at 325. Asdiscussed herein and the court’s October 31, 2003 memorandum opinion on liability, the
Augus 29, 1986 Assgtance Agreement had severa key provisons, including: the transfer of
Citizeng/Dallar’ sassetsand lidhilitiesto Transohio; FSLIC' s promiseto indemnify plaintiffs and Transohio
for certain clams and potentia losses, and FSLIC's agreement to purchase $42.5 million of certain
Citizens assets a book vaue. See Fl. App. at 228-92. The record reflects that the Government “ made
good” on these portions of the Assstance Agreement. Therefore, the Government’ s breach concernsthe
loss of the “permanent” use of the $107.5 millioncapital credit towards Transohio Savings regulatory net
worth and the amortization of the $50 million in supervisory goodwill over a 25 year period for the same
purpose. See American Capital 1, 58 Fed. Cl. at 409. Accordingly, Sncethe Government’ sbreachwas
not a total breach, as a matter of law, restitution is not an available remedy in this case. Therefore,
plantiffs August 31, 2001 motionfor partid summary judgment for restitution in the amount of Transohio
Savings equity vaue onAugust 29, 1986 isdenied and the Government’ s January 5, 2004 cross-motion
for partid summary judgment asto redtitution is granted.

In addition, the governing precedent in the Federal Circuit precludes retitution “in any amount
contributed voluntarily, beyond [plaintiff’s] contractud obligations” Castle, 301 F.3d at 1340. Inthis
case, plantiffs have conceded that the $42.166 million of additiona equity capita “did not condtitute a
performance that was required of Plaintiffs under the [Assstance Agreement] between the partieq.]” H.
Mot. P. S. J. at 27. Therefore, asa matter of law, plaintiffs are not entitled to restitution in the amount of
the $42.166 million contributed to Transohio Savings as additiond capita, resulting from the December
31, 1986 Transohio Rights Offering.

Asprevioudy discussed, restitutionaso is not an available remedy where the injured party has fully
performed and “dl that remainsisfor the party inbreachto pay a definite sum of money asthe price of that
performance” FARNSWORTH, supra § 12.20 at 335. Thus, dthough the Government did not owe
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Transohio Savings a “definite sum of money” a the time FIRREA was implemented by the regulators, it
did owe Transohio Savings the ahility to treat the $107.5 million capita contribution as a “ permanent”
capita credit towards its regulatory net worth requirement (see A. App. on Damages a 663) and to
amortize the remaining approximately $43.5 millionof the $50 millionin supervisory goodwill over the next
22 years udng the draight line method of depreciation. Id. at 663-64. The court sees no difference
between the Government owing Transohio Savings approximately $151.0 million in cash or the ability to
balance its books in amanner that treets this amount as anasset towardsitsregulatory net worth. 1d.; see
alsoid. at 673.

Findly, plaintiffs assert, as a matter of law, that they are entitled to restitution of the value of their
equity in Transohio Savings & the time of the acquisition of Citizens/Dollar and damages based on their
reliance interest in the capital contribution TFC made to Transohio Savings as a result of the Transohio
Rights Offering. See F. Mot. P. S. J. at 4; see also Pl. P.H. Brief a 5. As améater of law, plantiffs
cannot seek redtitution in addition to damages for their reliance interest based on the same breach. As
Professor Corbin has instructed:

Damages and redtitution will not be given as concurrent remedies for the
sameinjury. The plantiff will not be given judgment for his money back
and a the same time a judgment for the value of the performance
promised him. This is not because there is any necessary inconsistency
betweenthe two remedies; it ismerely becauseit is accepted socia policy
that aninjured party should not be given both remediesfor asngleinjury.
There is no incongstency in gving both remedies if the transaction is o
clearly severable for remedia purposes that there is no danger of double
reparation . . . .Whatever may be supposed to be the true nature of the
two remedies, it is certain that damages and restitution are not both
available as remedies for a single injury by breach of contract.

12 CorBIN, supra 8 1223 at 514-16 (interim ed. 2002) (emphasis added).

e. Restitution IsNot An Appropriate Remedy For Breach Of Contract
In Winstar Cases.

Thecourtispersuaded by the reasoning of our appellate court’ sdecisonsinGlendaleand LaSalle
Tallman that reditution is not an appropriate remedy in Winstar cases for several reasons. Accord
Nashville Lodging Co. v. Resolution Trust Company, 59 F.3d 236, 250 (D.C. Cir. 1995) (observing
“we need not consider whether rdief that is soldy retitutionary could be recovered under FIRREA.”); see
also 48 C.F.R. § 52.249-2 (the remedy for breach of a governmenta contract by termination is reliance
damages). As leading scholars have recognized, “drawing the line between the reliance and redtitution
interests is in the end a rather arbitrary affair.” Fuller and Purdue, supra at 72. Nevertheless, the court
has some thoughts regarding the ditinction between these damages interests that may be useful.
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Firdt, the gains derived by the Government in the Winstar cases were largdy speculative and
indeterminate as the Federal Circuit hasrecognized. See Glendale, 239 F.3d at 1382. Infact, the real gan
was delaying politica accountability for federd regulators interference with market forces.

Second, in Winstar the Supreme Court at severa placesinthe decisionspeaks of the appropriate
remedy for a breach when performanceis prevented, as* damages,” not restitution or some other equitable
remedy. See Winstar Corp., 518 U.S. a 843 (“[W]e hold that the terms assigning the risk of regulatory
change to the Government are enforceable, and that the Gover nment isthereforeliablein damages for
breach.”) (emphasis added); see also id. a 883 (citing Note, A Procedural Approach tothe Contract
Clause, 93 YALE L.J. 918, 928-29 (1984) (“A damage remedy is superior to an injunction because
damages provide. . . the flexibility to impair contracts retroactively when the benefits exceed the costs.
So long as the victims of contract impairments are made whole through compensation[.]”); id. a 885
(“[D]amages are dways the default remedy for breach of contract.”) (citing RESTATEMENT at § 346 cmt.
&, FARNSWORTH, supra 8§ 12.8); id. at 890 (“There is no question . . . that the Bank Board and FSLIC
had ample authority to . . . promiseto permit respondents to count supervisory goodwill and capitd credits
toward regulatory capital and to pay respondents damages if that performance became impossible.”).

Finally, as Chief Judge Posner of the United States Court of Appedls for the Seventh Circuit has
observed, “It makes adifferenceindeciding whichremedy to grant whether the breachwas opportunistic.
If apromisor breaks his promise merely to take advantage of the vulnerability of the promiseeina setting
.. . where performance is sequentid rather than smultaneous, we might as well throw the book at the
promisor. . .. Andtractive remedy insucha case is restitution [where] the promisor broke his promisein
order to make money-there can be no other reason in the case of such abreach. We candeter thiskind
of behavior by meking it worthless to the promisor, which we do by making him hand over dl his profits
from the breach to the promisee; no lighter sanction would deter.” Posner a § 4.8. In the court’s
judgment, the enactment and implementationof FIRREA was not an opportunistic breach. Therefore, the
Winstar caseswould appear to be more akinto the voluntary, but economicaly efficient breach, that Chief
Judge Posner hasrecognized, whereit is smply uneconomicd for the defendant to complete performance
of the contract. 1d., seealso Richard Craswdll, “ Offer, Acceptance, and Effident Reliance,” 48 StaN. L.
Rev. 481 (Feb. 1996) (consdering efficient reliance as an implied economic rationde underlying both
federa and state court decisionsin contract cases).

5. TheFDIC’sDamage Interest In The Case.
a. Pending Mations Concerning The FDIC’s Damage Interest In This Case.

There are four mations concerning the FDIC' s interest in this case that are dill pending for the
court’s resolution: the FDIC’s October 10, 2000 motion for partid summary judgment on ligbility; the
Government’s October 10, 2000 motion to dismiss the FDIC's complaint and for partial summary
judgment on ligaility; and the FDIC's November 30, 2001 motion for partid summary judgment on
damages.
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Inaddition, onJune 13, 2003, the Honorable Loren A. Smithissued an Order to Show Cause why
the FDIC' s claims should not be dismissed for lack of gandinginlight of the Federal Circuit'sdecisonin
Admiral Financial Corp. v. United States, 329 F.3d 1372 (Fed. Cir. 2003), whichheld that where the
FDIC sdamstotal lessthanthe government’ spriority daim arising fromadvances made to satisfy deposit
lidhilities of the failed thrift, the case-or-controversy requirement is not met and the FDIC lacks standing.
See American Capital Corp. v. United States, No. 95-523 at 1-2 (Fed. Cl. June 13, 2003) (Order to
Show Cause).

On duly 17, 2003, the FDIC filed aresponseto the June 13, 2003 Show Cause Order asserting
that Admiral Financial is stisfied because the FDIC's dams in this case exceed the amount owed to
FRF-RTC and that the FDIC anticipates that even the third-party creditors and Transohio shareholders
will be pad if the FDIC recoversonitsdam. Seeduly 17, 2003 FDIC Response To Show Cause Order
at 1. Specificdly, the FDIC advised the court that its claim isfor redtitution in the amount of Transohio's
equity vaue at the time the Assistance Agreement was entered and that the vadue of this clam was
gpproximately $216 million, based onthe tesimony of FDIC' s expert, Dr. Koch. Id. at 1-2. TheFDIC,
however, satesthat the interest due to the FRF-RTC on its subrogated claim is$63.42 million, whichwas
areadypaid. Id. at 2. TheFDIC estimated that the outstanding third party non-government creditorswere
owed $15 million. Id. In addition, the FDIC advised the court in afootnote that it intended to deduct $2
million “* off thetop’ to cover fundsadvanced to date by the FRF-RTC as direct expenses were incurred
... [and an additiond] ten percent of the net damages award . . . [to] be gpplied to cover some of the
unallocated indirect expenses accumulated for all goodwill litigation (which totaded $35.8 million as of
year-end 2002).” Id. at n.1 (emphass added). After such deductions, the FDIC would then honor:
exiging priority 6 damsfor approved depositor damsinthe amount of $325,646; exiging priority 7 dams
for post solvency interest in the amount of $380,809; and priority 9 claims for subordinated debt in the
amount of $14,279,000. Id.

The FDIC submitted thefallowing chart summarizingitsprojected distribution“ anaward of FDIC's
full regtitution daim in this case”

Monetary AWARD: $ 216 million
LESS off-ledger litigation expenses. - 23.4 million
Baance = $ 192.6 million

LESS admin expenses/projected ledger deficit
(incl. interest on subrogated claim and other

depositor/creditor claims): - 63.8 million
Baance = $ 128.8 million

LESS outstanding priority 6/7 clamsfrom

pass-through receivership: - 706,455

LESS priority 9 subordinated debt from

pass-through receivership: - 14,279,000
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BALANCE: = $ 113.8 million
July 17, 2003 FDIC Response To Show Cause Order at 3.

On August 1, 2003, the Government filed a reply regarding the Show Cause Order. See Aug. 1,
2003 Gov't Reply Regarding Show Cause Order. The Government claimed that the FDIC has not
established a case or controversy and therefore its clam should be dismissed because redtitution is
unavailablein this case, id. a 2-10; the FDIC' s expert’ s vauation is overstated, id. at 10-12; the FDIC
has failed to account for * benefits Transohio [Savings] received fromthe claimed contracts,” id. at 12-13;
and the FDIC hasignoredthereceivership distribution scheme established by Congress withthe enactment
of 12 U.S.C. § 1821(d)(11) (1994). Id. at 13-16.

The Government further asserts, assuming arguendo, that the maximum potential damage award
is $216,100,000 as the FDIC dleges, deducting the benefits Transohio Savings received from the
transaction, as well asthe FDIC’ sadminigrative and litigationexpenses, would alow recovery only for the
interest on FDIC' s subrogated claim, leaving a negative baance, as set forth in the following chart:

Maximum Potential Damage Award $ 216,100,000
L ess Benefits Received (cash payments) - 149,000,000

= $ 67,100,000
Less FDIC Adminigtrative - 23,400,000
and Litigation Expenses

= $ 43,700,000
Less Interest on FDIC Subrogated Claim - 63,400,000

$(-19,700,000)

19 The Government assarts that plaintiffs and Transohio received gpproximately $107.5 million of
direct cashassistance fromthe FSLI1C, $41.5millionfor “ covered asset purchases,” and “the right to offset
$66.6 million of taxable income with losses previoudy incurred by Dollar and Citizens, as well as future
indemnification for certain losses.” Aug. 1, 2003 Gov't Reply Regarding Show Cause Order at 12.
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Aug. 1, 2003 Gov't Reply Regarding Show Cause Order at 15.

On September 9, 2003, the FDIC filed a surreply in further response to the Show Cause Order.
See Sept. 9, 2003 FDIC Surreply Regarding Show Cause Order. On October 2, 2003, the Government
filed aresponse. See Oct. 2, 2003 Gov't Response Regarding Show Cause Order.

b. The Effect Of ThisMemorandum Opinion On The FDIC’s Standing.

Artidelll, § 2, of the United States Congtitution* confinesfederal courtsto the decisonof * Cases
or ‘Controversies.’” Arizonansfor Official English v. Arizona, 520 U.S. 43, 64 (1997). Condtitutiond
ganding is likewise arequirement in Article | federa courts, such as the United States Court of Federal
Clams. See Andersonv. United States, 344 F.3d 1343, 1349-50 (Fed. Cir. 2003). Moreover, sanding
isamatter of subject matter jurisdiction; it cannot be waived. See Landmark, 256 F.3d at 1380.

In Admiral Financial, the Federd Circuit set forth the following test to determine whether the
FDIC has standing to intervene as a party in aWinstar case:

“where the FDIC has not asserted claims for recovery in excessof what the
failed thrift owesto the gover nment, the case-or-controversy requirement is
not satisfied. . ..” [T]he criticd question iswhether claims being asserted by the
FDIC and dams being asserted by the plantiff - which the FDIC asserts are
derivative dams - total less than the government’s priority dam arising from
advances madeto satisy deposit ligbilitiesof the falled thrift. If they do, the case-
or-controversy requirement is not met and the FDIC lacks standing. It is not
necessary to determine the correct ownership of claims being asserted by the
plaintiff that the FDIC asserts it owns as the successor to the failed thrift.

Id. at 1382 (quoting Landmark, 256 F.3d at 1382) (emphasis added).

The FDIC has asserted a claim for breach of contract based onatheory of regtitution. See FDIC
Mot. P. S. J. on Damages at 2 (“FDIC joinsin ACC’s Motion [that restitution of $216.1 million should
be awarded] to the extent that ACC urges that Transohio suffered $216.1 million in damages as aresult
of the Government’ s breach.”); see also id. a 6-7 (arguing restitutionas the basis for grantingthe FDIC' s
moation). Inlight of the court’s memorandum opinion today, the FDIC' sregtitution claim is now ripeto be
dismissed. Tn the interest of justice, however, the court will grant the FDIC 30 days leave in which to
amend its complaint specificdly to conform to the court’s rulings herein.

It is the court’s present view that the evidentiary hearing on damages will focus primarily on the
Government’ sexpert testimony and documentary evidenceto establishwhether Transohio Savingswould
have had survived, even if it had received dl the financid benefits of the August 29, 1986 Assistance
Agreement. The court aso will dlow plaintiffsto proffer the testimony of the FDIC' s expert if it wishes
to dill pursue andternative caculationof TFC' s* essentid reliance” interest. The court will dlow the FDIC
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to participate in the evidentiary hearing and any further briefing, as if it were party, but it is the court’s
indination not to reach the subgtance of the outstanding motions regarding the FDIC until thetime afina
judgment is entered regarding damages.

CONCLUSION

Therefore, for the aforegoing reasons, the court GRANT S plaintiffs August 31, 2001 motionfor
partid summary judgment regarding TFC's “essentia reliance’ interest and “ collatera reliance’ interest,
however, since the Government isentitled asamatter of law to establishany loss that plaintiffs would have
suffered if Transohio Savings had received the full benefit of $107.5 million as acapitd credit toward its
regulatory net worthand complete amortization of $50 million in supervisory goodwill for the full 25 year
period on agtraight line bass, afind judgment will not be entered until an evidentiary hearing on damages
isheld. During the week of March 8, 2004, the court will schedule a telephone conference with counsd
for the parties and the FDIC to ascertain a convenient date to set this hearing.

Inaddition, the court DENI ES plaintiffs motionfor partial summary judgment asto restitutionand
GRANT S the Government’ sJanuary 5, 2004 cross-motionfor partial summary judgment asto restitution.

In the interest of justice, the court will grant the FDIC 30 days leave in which to amend its
complaint specificaly to conform to the court’ s rulings herein.

IT ISSO ORDERED.

Susan G. Braden
Judge
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